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Abstract and Keywords 


Early medieval legislation is a phrase intended to encompass the written legal traditions 
of the western European peoples who inherited the fragmenting provinces of the Roman 
Empire in the late fifth century and developed political communities over the next four 
centuries. While almost all the legislation produced by early medieval peoples was done 
in conscious emulation of Roman modes of authority, it possesses some features which 
makes it unique. Chief among these differences was a tendency to treat all wrong as 
emendable, and to set prices for various types of offences including homicide and theft. 
While a wealth of early medieval legislation survives, we have very little evidence that 
any of it was used to supply rules for decisions in formal legal proceedings. The primary 
importance of early medieval legislation was that it was a marker of sovereignty, not that 
it had practical uses. Only in the ninth century and afterward do we find legislation 
copied and circulated in forms that appear aimed at practical judicial application. 
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I. Introduction 


It has been several decades since responsible scholars could deploy the term Germanic 
law without offering extensive qualifications. The most important qualification is that 
there never was such a thing as Germanic law in the Middle Ages. The term itself was 
first coined in the modern period, when certain scholars sought to find a primal, discrete, 
and coherent body of written and unwritten rules and customs that they believed 
expressed the spirit of an archaic people united by something believed to be a Germanic 
ethnicity and culture. The most ambitious attempts to find a Germanic law were 
undertaken by scholars who were dedicated to an explicitly nationalistic project. Their 
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self-appointed task was to genetically engineer Germanic law out of an inherited welter of 
early medieval legislation, sub-Roman administrative practices, literary traditions, and 
fairy tales. The same Jakob Grimm that painstakingly recovered, edited, and published 
German folk tales also published a significantly less read volume on German legal 
antiquities.' Both texts were predicated on a belief that a Volksgeist could be as 
coherently expressed through law and custom as through folktales or language. One of 
the primary architects of this conception of law as an expression of national spirit was 
Friedrich von Savigny, who had been Grimm’s teacher and friend.” Subsequent 
generations of German (. 250) historians continued this project. Since Savigny’s day 
they have been known as the Historische Rechtsschule. Despite the nationalism that 
shaped the project, members of this group have made hugely important contributions to 
our understanding of early medieval legal history. Among the most accomplished 
descendants of the Rechtsschule was Brunner, whose important research allowed 
Frederic Maitland to show English common lawyers that the trial jury, one of England’s 
most hallowed bastions against royal authority, was actually Frankish and royal in origins. 
Nor did the Rechtsschule have a monopoly on the chauvinisms the shaped research into 
early medieval law in the late eighteenth and early nineteenth centuries. Decades before 
Grimm, Thomas Percy had published his Northern Antiquities, whose long title was ‘A 
Description of the Manners, Customs, Religion, and Laws of the Ancient Danes, and Other 
Northern Nations; Including those of our own Saxon Ancestors. With a Translation of the 
Edda, or Systemic Runic Mythology, and Other Pieces, From the Ancient Islandic Tongue’. 
This was essentially a translation of Swiss scholar Paul Henri Mallet’s history of 
Denmark. Percy’s preface to his translation made clear that the purpose of the study was 
to establish ‘proofs that the Teutonic and Celtic Nations were ab origine two distinct 
peoples’. If it requires pointing out, the distinctions between the two were neither 
neutral nor favourable to the Celts. Commitments to explicit cultural hierarchies were 
woven deep into the fabric of these legal history projects. 


The more typical cultural comparison for European legal scholars in the eighteenth and 
early nineteenth centuries, however, was between Roman law and the legislation of the 
various peoples that filled the void left by the Roman Empire beginning in the fifth 
century. In that comparison, it was early medieval law that did not stand up well. Late 
classical Roman law possessed sophisticated Latin syntax, a well-developed commentary 
tradition, and had been taught in European universities since its revival in the late Middle 
Ages. The texts of early medieval law, on the other hand, were written in crabbed Latin or 
an uncouth vernacular, had never been subjected to learned commentary, and were 
known primarily to antiquarians who valued them mainly for their perceived 
primitiveness. Unlike Roman law, which had provided an intellectual and administrative 
framework for the growth of European states in the late medieval and early modern 
periods, the texts of early Germanic law seemed to advertise the absence of state-like 
features. They designated monetary payments in lieu of physical punishment for acts like 
theft, assault, and even murder. They said nothing about official enforcement and did not 
necessarily suppose a literate judiciary. In place of the sophisticated Roman law of proofs, 
early medieval Germanic texts spoke of oath helpers, or, even worse, the judgment by 
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divine ordeal. In many cases, the legislative texts were not even .251) promulgated by 
the king on whose behalf the text purported to legislate. Many were produced in 
ecclesiastical scriptoria, sometimes without any charge from the royal court to do so. 
Often, the internal organization of early medieval legislation was without any discernable 
plan. Moreover, prior to the ninth century, there is hardly any evidence that early 
medieval legislation was actually used to generate rules of decision in judicial 
proceedings. Early medieval chroniclers often failed to mention contemporary legislative 
texts or any other form of law, even when they would have been highly relevant to 
disputes they dwelled on in detail. In short, when measured against learned Roman law, 
early medieval legislation looked primitive. At best it was quaint and feeble; at worst it 
was barbaric. These judgments were explicit. The editors of the Monumenta Germaniae 
Historica grouped early medieval legislation under the rubric leges barbarorum—the laws 
of the barbarians. They didn’t invent this rubric. It had been around since at least the 
eighteenth century.* But it framed the approach to early medieval law in crucial ways. 


The strong intellectual bias in favour of Roman law that had existed since the twelfth- 
century renaissance, however, did not daunt the members of the nineteenth-century 
Rechtsschule. These scholars, following the path opened by Savigny and Grimm, began 
mining early medieval legislation precisely to find in it that which they thought might be 
uncontaminated by Roman law. Rather than measuring Germanic law against Rome, they 
sought an aboriginal Germanic legal culture in the leges barbarorum. As Patrick 
Wormald, one of the most influential twentieth-century scholars of early medieval law 
remarked, ‘In the glad confident morning of German nationalism, it seemed quite feasible 
that German law could be reconstructed to a level where it could sustain comparison with 
Roman.’° 


The shadow of Rome and Roman law loomed large on this nationalistic endeavour. One 
important consequence of this is that early medieval Irish legislation and, to a certain 
extent, Anglo-Saxon legal texts were marginalized by scholars whose primary aims were 
to find an ur-German law for the successors to Roman rule on the Continent. The Irish 
laws suffered two fatal flaws from this perspective: they were written in an obscure 
vernacular and were produced by a non-Teutonic people. Holding no apparent 
contributions to the historical origins of Germanic legal culture, these legal texts did not 
receive the same attention that nineteenth-century legal historians and text editors gave 
to the legislation produced by the early medieval Germanic peoples and were thus not 
well integrated into the study of early medieval legislation as a whole. The surviving texts 
of Anglo-Saxon legislation have been studied with somewhat more enthusiasm. Unlike the 
legislation produced on the Continent, Anglo-Saxon legislative texts were . 252) written 
in a Germanic vernacular, making them a promising site for excavation of proto-Germanic 
laws and customs. Indeed, the first, and to date only, complete edition of Anglo-Saxon 
legislation was produced by a German-speaking scholar and translated into modern 
German, not English. While portions of Anglo-Saxon legislation have been translated into 
modern English, an English-language, critical edition of the Anglo-Saxon legislative 
corpus has yet to be produced. But for scholars of the Rechtsschule, Anglo-Saxon laws 
were primarily of interest because of what they could contribute to a distinctively 


Page 3 of 13 


PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights 
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in 
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice). 


Subscriber: University of New South Wales; date: 27 August 2018 


Germanic Law 


Germanic legal history. Because the Norman Conquest of England was seen by these 
scholars as an interruption of an ethno-national project—Brunner, one of the leading 
lights of the Rechtsschule asserted that the Norman Conquest ‘denationalized’ Anglo- 
Saxon law®—the study of Anglo-Saxon law has not yet been fully integrated into the 
history of post-Roman European legal development. 


In this light, the term ‘Germanic law’ is problematic not only because of the uniquely 
modern political project for which it was coined, but also because it imposed arbitrary 
divisions on early medieval legal traditions. Driven by the needs of a nationalistic project, 
scholars failed to recognize the extent to which nearly all early medieval legislation was 
produced in emulation of late Roman modes of governance. Further, these assumptions 
tended to push Celtic legal traditions out of the frame. The written legal traditions of the 
Celtic inhabitants of the North Sea regions have only recently been brought into fruitful 
conversation with early medieval Continental legal traditions. Likewise, the Rechtsschule 
blithely grouped together traditions—for example, fifth-century Frankish and twelfth- 
century Icelandic—whose connections were made possible more by an imagined ethno- 
nationalism than by any historical relationship. For all this, however, excavating the 
foundations of the scholarship on ‘Germanic law’ allows us to reassess what is historically 
important about these legal materials. 


II. Peace Theory 


The culmination of the scholarly attempts to reconstitute ‘Germanic law’ was the erection 
by the Rechtsschule of the so-called ‘peace theory’. The peace theory was an attempt to 
give positive content to this imagined, archaic, pan-Germanic legal culture. It was also an 
attempt to confront the embarrassment nineteenth-century legal historians felt about one 
of the central features of early medieval legislation. (.253) Unlike Roman law, which did 
not recognize the legality of feuding practices and carefully distinguished between 
wrongs that required compensation and wrongs that warranted officially sanctioned 
punishments, early medieval legislation tended to treat all forms of physical violence as 
amenable to private settlement. In the legislation, lives and limbs were often priced, 
sometimes with great precision. Where offenders could not or would not pay for their 
wrongs, these texts often left a significant amount of leeway for lawful, violent self-help. 
The dilemma for the Rechtsschule was this: the most easily identifiable and unique 
feature of early medieval law was that it priced wrongdoing in terms of private settlement 
and announced rules for blood-feuding that often seemed like a toleration of inter- 
personal violence rather than an attempt to prohibit it. Yet, the defining attribute of 
statehood, at least as it has been theorized in the modern age and had been absorbed by 
the members of the Rechtsschule, is a monopoly on the use of coercive force. Having 
committed themselves to finding a law worthy of that name grown on native soil, it was 
necessary to find in these early medieval legislative texts attributes of statehood. How to 
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explain a legal culture in which the sovereign made no claim to a monopoly on violence, 
and sometimes explicitly left it in private hands? 


The solution landed upon was the peace theory. As it developed under the pens of 
nineteenth-century Germany’s leading historians, the peace theory was a kind of legal- 
constitutional theory. It imagined early medieval kin groups and communities 
characterized by a kind of collective solidarity in which all law-worthy members enjoyed 
an encompassing peace protection. Any breach of this peace exposed the offender to the 
enmity of the injured individual and their kin group. In cases of the most serious 
wrongdoing—theft and murder were the prime concerns of early medieval legislation— 
the enmity of the community was mobilized against the offender as well. In either case, a 
considerable range of action was left to the injured party or their kin to pursue 
satisfaction. They might demand payment of the wergild. Or they might choose to pursue 
self-help through the violence of the blood feud. Because the offender had, by their 
wrong, placed themselves outside the protections of the peace, no violence done to the 
offender was answerable at law. In cases of the worst sorts of crime, the whole 
community stood in a state of war with the offender. They were duty bound to pursue and 
kill the offender, who having forfeited his claim to law was now an outlaw, unable to be 
lawfully protected even by his kin.” The peace, then, marked bounds between law-abiding 
folk who, on account of their fidelity to the law could count on the right of recompense 
and community protection, and those who on account of their wrongs could claim no law. 


It is not that members of the Rechtsschule fabricated these features of early medieval law. 
The individual components that make up the peace theory can be gleaned in the legal and 
narrative sources. But they can also be found outside the .254) domain of texts that the 
Rechtsschule counted as Germanic in the narrow sense. Irish and Welsh legislation 
possesses similar features. Powerful lords can be found in these sources bestowing their 
peace at their discretion and, within the limits of their ability and will, protecting or 
avenging those within their care who had suffered insult or assault. There was vocabulary 
for such protections. In Latin, pax, but also verbum, the word of the king or queen, could 
be used to designate this protected status. To be in the verbum regis was to be within the 
king’s word and to enjoy his protection. The Anglo-Saxon legal sources, which, unlike the 
Continental legal sources, were written in vernacular, sometimes used the word frith to 
indicate the peace of the king, or the Church, as the case may be. Frith is normally 
translated as ‘peace’ (cf the German word friede), but it is formed from the verb freogan 
(to love), and it is cognate with the English word friend. Frankish and Anglo-Saxon 
sources attest to these arrangements. So did Burgundian laws, as well as the early 
Lombard laws. Said another way, what scholars sometimes call the feud, or blood feud, 
appears to be one of the central organizing themes of much early medieval legislation, or 
at least that portion of early medieval legislation concerned with wrongs and insults 
between individuals. Breaches of these various kinds of peace invoked penalties, usually 
composition payments. Where composition could not be made, outlawry might be 
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imposed, putting the outlaw beyond the protection of the community. His death was 
botless; it need not be redeemed by payment or penalty. 


Where the scholars of the Rechtsschule missed the mark, however, was to treat the peace 
as evidence of a fully formed jurisprudence that uniformly blanketed all the German- 
speaking peoples of the early medieval world.® Nonetheless, by pulling bits and scraps 
together—for example, filling gaps in the sixth-century Frankish evidence by pulling 
evidence from eleventh-century Ottonian practice or thirteenth-century saga literature—a 
mighty edifice of Volksrecht was erected. When, in 1937, Julius Goebel Jr pulled away the 
scaffolding of the peace theory by laying bare the driving assumptions of the 
Rechtsschule project the whole edifice collapsed.? What remained was clear evidence that 
the forms of community solidarity that the Rechtsschule had found inherent in archaic 
German legal culture were actually the result of very purposeful interventions made by 
Merovingian and Carolingian kings. In this light, rather than reflecting a cultural 
predisposition to lawfulness and a shared ethos of mutual protection, early medieval 
legislation revealed instead a concerted political project undertaken by powerful dukes 
and kings to impose political order on kin groups living in the fractured remnants of 
Roman imperial rule. 


Freed from the objectives of the Rechtsschule, features of early medieval legislation came 
into sharper relief. First, while early medieval legislation contained many ©. 255) 
elements that were not found in Roman law, almost all the production of written 
legislation in the early medieval period was done under the clear influence of Roman 
models and in explicit emulation of Roman symbols of authority. Second, early medieval 
legislation cannot be judged by the expectations that attach to modern law codes. They 
were produced with different aims and expressed different modes of legal authority. For 
example, they did not, as far as the earliest medieval evidence demonstrates, provide 
rules of decision for judges to apply in formal legal processes. Moreover, they were not 
organized in a manner that made juristic consultation practical, and, at least before the 
middle of the ninth century, the manuscripts that survive do not show the telltale signs of 
utilization in judicial proceedings. They circulated in large cumbersome volumes. They 
tended to be grouped with non-legal materials, especially histories. But to say they were 
not practical is not to say they were useless. The third crucial feature of these texts is 
that they simply had uses that are not immediately apparent from the standpoint of 
modern lawmaking. In recent decades scholars have deepened our insights into early 
medieval law by recognizing that early medieval legislation was not simply an 
unsophisticated attempt at a mode of governance that would be perfected in the modern 
age by European states. Rather, early medieval legislation must be studied in its own 
right and on its own terms. 


III. Rome’s Long Shadow 
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Roman legislative practices cast a long shadow over the production of written law in the 
early medieval period. A text known as the Edictum Theodorici provides a helpful example 
of the borrowing from Rome common in the earliest medieval legislation. The Edictum 
also highlights how much obscurity there is about the conditions under which early 
medieval legislation was produced or its purposes. There is, for example, no scholarly 
consensus concerning the dating and attribution of the Edictum. Savigny followed Carl 
Ritter, an early modern editor of the Edictum, and dated the Edictum to around 500. It is 
not even clear to which Theodoric the text should be attributed. Savigny attributed it to 
the Ostrogoth King Theodoric the Great, who held power in Italy at the end of the fifth 
century. This was also the view of Frederick Bluhme, who edited the Edictum Theodorici. 
Nevertheless, it may be that the Edictum should be placed in Gaul and attributed to 
Theodoric II (d.466), making it the oldest surviving piece of sub-Roman legislation. It has 
even been argued that the Edictum was actually the continuation of a legislative 
programme undertaken by Theodoric II’s father, Theodoric I (d.451), and that Magnus of 
Narbonne, a Roman prefect sent to Visigothic Gaul, had a hand in producing ©. 256) the 
Edictum sometime around the year 460. This might account for the heavily Theodosian 
content of the Edictum. Similar obscurity can be found in the earliest Frankish legislation. 
The lex salica was probably produced in the early 500s, but the modes by which it was 
repeatedly edited within Frankish scriptoria without clear dating over the following three 
centuries make it hard to know what in it is oldest or original. But concerns with dates of 
promulgation and identifiable sovereign authority were not of primary concern to the 
scribes who produced and copied early medieval legislation. What was important is that 
the Romans had taught that legislation was a hallmark of kingship proper. 


The leading lights of Frankish culture were fully aware that the Romans had excelled in 
codifying law. Indeed, they sought to claim this political inheritance and combine it with 
biblical precedents. As one eighth-century legislative prologue attribute to the Duke of 
Bavaria explained: ‘First of all, Moses of the Hebrew nation explicated in sacred letters 
the divine laws.’ Then, tracing a line of ancient lawgivers that included the Athenian and 
Spartan legislators Solon and Lycurgus, the largest portion of the prologue highlighted 
the crucial importance of Rome as a legislative model: 


Numa Pompilius, who succeeded Romulus in the kingdom, first gave laws to the Romans. 
Then, when the people were no longer able to bear the seditious magistrates, they chose 
the decemviri to inscribe the laws, who set forth the Twelve Tables translated into the 
Latin tongue... . Then Caesar began to institute laws, but was killed before he could. 
New laws were begun by Emperor Constantine .. . but they were mixed up and 
disorganized. Afterwards, Theodosius IJ, in a manner similar to Gregory and 
Hermogenius, set forth a code of constitutions from the time of Constantine under a 
special title for each emperor which he called by his name, the Theodosianus. !° 


This list, copied nearly verbatim from Isidore of Seville’s early seventh-century 
Etymologies, stopped short of listing Justinian’s Codex because the split between the 
eastern and western halves of the Roman Empire had left the fifth-century Codex 
Theodosiani as the pre-eminent example of Roman lawgiving. Justinian’s legal reform 
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programme was of major import to the Eastern Roman Empire, but it was largely 
unknown in the West until the eleventh-century revival of Roman law in Italy. More 
crucial here, however, is that the production of the Bavarian laws was not undertaken by 
the Duke of Bavaria, to whom they were ascribed. They were more likely produced by 
Carolingian scribes who sought to grant the Carolingian client duchy the appropriate 
trappings of power. In fact, a great deal of legislation produced in early medieval Europe 
and attributed to various peoples was actually produced by Frankish scribes.!! p. 257) 


Even when legislation was not the product of Frankish scriptoria, Roman legislation 
served as the inspiration for a substantial number of the peoples who inherited the 
crumbling remnants of the Roman Empire. The Franks, Visigoths, Ostrogoths, Lombards, 
and the Anglo-Saxons all produced law codes in the name of their respective kings, or in 
some cases in the name of the people generally. The earliest such examples borrowed 
freely from the Theodosian Code in full awareness that they were appropriating a Roman 
form of authority. 


But the history of law and the history of legislation in the Middle Ages are not the same 
thing. The history of legislation must be examined separately from the history of its 
enforcement. Early medieval written legislation did not even circulate as specific textual 
collections of authoritative legal commands; they were embedded with other texts—such 
as res gesta, homilies, and penitential texts, and in texts that belonged more frequently to 
episcopal rather than royal scriptoria. Unlike Roman law codifications, which were 
commissioned by the imperial court and produced by professional jurists, early medieval 
legislation was often produced ‘privately’; that is, without any official impetus and 
sometimes without official notice. 


This is not to say there was no ‘ideological’ programme for early medieval legislation, 
only that very little of the earliest medieval legislation was intended or understood as 
sources of particular legal rules to be applied by the sovereign or the sovereign’s 
officials.'* Crucial here is that there is virtually no evidence from prior to the ninth 
century that these early medieval legislative texts were used to apply rules of decision to 
legal disputes. Legislation survives from the sixth century onward. Why would legislation 
be produced if not to provide rules of decision? One answer is that the possession of 
legislation was understood as a proper emulation of Roman modes of authority, even if 
the institutional structures of Roman rule were lacking. In this sense, one could say that 
early medieval legislation made kings as much or more than kings made legislation. When 
in the eighth century Bede described the written laws that King Aethelbert promulgated 
(in the vernacular) as produced ‘according to the examples of the Romans’ he was not 
referring to the content of legislation as much as he was to the emulation of a certain 
kind of projection of authority.’ Like a coronation or a throne, a legislative code was a 
marker of kingship, but by no means was it a generally applicable body of norms. There is 
little evidence that even specific legislative norms were applied. (p. 258) 
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IV. Wrongs and their Price 


From the standpoint of a European lawyer schooled in the Roman law tradition as it had 
developed by the nineteenth century, the content of early medieval legislation appears 
quite strange. Acts of violence called not for punishment but for compensation according 
to a schedule of tariffs that depended upon a range of contingencies, such as the social 
status of the victim, the gender of the victim, and the nature of bodily violation or insult. 
Injuring a man’s thumb, for example, called for a steeper fine than injuring his little 
finger. Exposing bone was more expensive than a mere laceration. Lurking behind these 
provisions, was the discomfiting problem that many of the texts seemed to accept the 
legitimacy of blood-feuding practices, attempting only to articulate limits on where or 
when such self-help could be pursued. According to the laws of King Alfred, for example, 
if one besieged a man at his house one had to wait seven nights before attacking him. If 
in the meantime he gave himself up, he could be taken hostage in order to parley with his 
kin. Even so, the prospect of violent resolution lurked just behind the text. But such 
practices were alien to classical Roman legal practice. Likewise, for modern jurists who 
took for granted the existence of institutions designed for the public prosecution of crime, 
the composition and disputing practices articulated in early medieval legislation seemed 
atavistic. 


The early medieval legislative texts themselves sometimes expressed awareness of the 
differences between Roman law and vernacular practices when it came to the price of 
wrongdoing. As the Burgundian laws, probably produced in the early 500s after defeat at 
the hands of the Merovingian King Clovis, explained: 


Since evidently the Roman Law has established nothing concerning the price of killings, 
our Lord has established that if a freeman has been slain by a freeman, and the homicide 
has fled to a church, he himself, who admits to the homicide, shall, with half of his goods, 
be placed in servitude to the heirs of the slain; the remaining half of the homicide’s 
possessions shall be relinquished to the heirs of the slain. If, indeed, anyone’s slave has 
been killed by a freeman, and the homicide runs to the church, it is considered that the 
price paid to the slave’s lord in recompense will be according to the quality of the slave: 
that is, for a manager, a fine of one hundred shillings will be incurred; for a minister, sixty 
shillings; for a ploughman or swineherd, thirty shillings; for a goldsmith, one hundred; for 
an iron smith, fifty; for a carpenter, forty shillings. ‘4 


(p. 259) 

The text suggests a perplexity that is almost amusing: how could the great Roman 
legislator Theodosius have forgotten to set out the appropriate tariffs for homicide? 
Rather than expressing embarrassment at its own established tariffs for injuries, 
however, the Burgundian legislation simply presumed that there had been an oversight 
on the part of the Roman legislator. Assuming that all such wrongs might be amended 
after a proper response on the part of the offender, the Burgundian laws proceeded to 
state the relevant prices. Anglo-Saxon legislation did the same. So did early medieval 
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Irish legislation. That this practice was wildly different than official Roman practice did 
not cause any embarrassment. It was simply a difference between the two peoples, not a 
matter for establishing cultural hierarchies. Disapproving judgments only emerged in the 
early modern and modern period. 


As crowns in Europe began to more effectively centralize their power in the medieval 
period, these composition payments fell out of favour. Many forms of private settlement 
did, as royal jurisdiction began to assert itself deeper into local communities. Such 
developments can be traced across western Europe after the tenth century. Royal 
authority began to take greater interest in crime, claiming a stake in murder and theft 
especially. As this happened, the older modes of composition fell out of favour, though 
tensions between the older modes and the expansion of royal legal processes continue to 
erupt in the thirteenth and fourteenth centuries. !° 


But while the Burgundian legislation shows an awareness of differences between 
Burgundian and Roman legal practices, we have no evidence of how, if at all, the 
composition payments designated in the legislation were extracted from offenders. It is 
possible that the list of tariffs was not meant for practical application. The point being 
conveyed was that Burgundian practices were different from Roman ones, but that like 
Roman practices they could be reduced to written legislation. The important thing was to 
have legislation, not to apply it. This insight goes a long way towards explaining why so 
much early medieval legislation does not conform to modern expectations concerning 
what legislation can do. Early medieval legislation was a symbol of power, but not 
necessarily a means of enforcing power. When Clovis converted to Christianity he issued 
legislation. Likewise, Aethelbert’s legislation was issued after his conversion and after his 
marriage to a granddaughter of Clovis. The Frankish legislation promulgated under 
Clovis continued to be copied and circulated well into the Carolingian period. But when 
Charlemagne wanted to address a perceived problem, he did so through individual 
capitularies, not through blanket legislation. Charlemagne used legislation in ways that 
his predecessors had not. For example, when he finally subdued the Saxons, he issued the 
lex saxonum, which was not so much a legal code as a primer on what forced conversion 
to Christianity would require of converts accustomed to different religious practices. The 
lex saxonum forbade, for example, pagan burial rites. It (.260) forbade sacking Christian 
churches. It provided frank guidance on how members of a newly Christianized 
community should behave, but it did not say much about how its harsh penalties were to 
be enforced, or by whom. The more fine-grained exercise of power was done through 
episodic capitularies, which Charlemagne issued with increasing frequency after he 
assumed the imperial title. But even then, these capitularies were issued in response to 
particular events, and provided for particular outcomes in particular cases that came to 
the attention of the curia, typically through a petition. Early on, the capitularies were not 
collected into anything like official codes. Private individuals collected those that they 
could find and found useful, but these collections were not uniform. Moreover, the 
impetus to collect, edit, and organize these texts was not a royal initiative. It was done 
not by sovereign authority but by those who had the most to gain from establishing clear, 
predictable rules for various kinds of cases—often, ecclesiastical bodies. Thus, while early 
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medieval legislation was an important symbol of power, the pressure to turn that 
legislation into something sufficiently organized to offer practical applications tended to 
come from outside the royal curia. By the tenth century, particularly in England, it is 
possible to identify clear ideological goals behind legislation. The hand of Bishop 
Wulfstan, who had some clearly worked-out ideas of what a Christian polity should look 
like and how legislation might try to achieve it, can be seen in much of the late Anglo- 
Saxon legislation. But it was precisely at this time that other European kingdoms, the 
Franks and the Ottonians in particular, stopped producing much by way of royal 
legislation. Perhaps the need to rule in a fashion that could be made to appear Roman 
had subsided. 


V. Conclusion 


Early medieval legislation was produced in self-conscious emulation of Roman modes of 
authority. Even so, some of the most distinctive features of early modern legislation were 
the parts that set it most apart from Rome; the articulation of composition payments 
where Roman law had a more fully formed criminal law and state-imposed punishments. 
In this light, scholars in recent years have begun to explore early medieval legislation in 
more fruitful ways. Rather than seeing such legislation as part of a primitive national 
tradition, or disregarding it because of its failure to meet modern (or classical Roman) 
assumptions about what legislation should do, scholars have started to read early 
medieval legislation in ways that recognize the important influence of churchmen in its 
creation. Likewise, scholars have started reading early medieval legislation as part of an 
explicit Christianizing .261) project, recognizing that some of the legislation fits within 
ideological commitments about Christian polities held by early medieval rulers and their 
episcopal advisers. In this light, early medieval legislation can also be fruitfully 
interrogated as a particular literary genre, not just as a tool of royal authority. 
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